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6DLWR&RQVHTXHQWO\DFRQWUDVWLYHLQWHUSUHWDWLRQLVREOLJD
WRU\ 0L\DJDZD6RPHVSHDNHUVDOORZRQO\FRUUHFWLYHRUFRQILUPD
WLYHNLQGVRIIRFXVWRXQGHUJRORQJGLVWDQFHVFUDPEOLQJZKLOHRWKHUVDOORZ
DQLWHPWKDWPHUHO\DQVZHUVWKHZKSDUWRIDSUHFHGLQJTXHVWLRQWRGRVR
EXWUHSRUWWKDWWKH\KDYHVXSSOHPHQWHGLWZLWKDFRQWUDVWLYHLQWHUSUHWDWLRQ
7KHVHVSHDNHUVDUHLQWHUSUHWLQJWKHH[FKDQJHLQDSDUWLFXODUGLVFRXUVHFRQ
WH[WDFFRPPRGDWLQJDFRQWUDVWLYHLQWHUSUHWDWLRQ
 6XEMHFWV LQ -DSDQHVH FDQQRW XQGHUJR VFUDPEOLQJ 6DLWR  WKXV ORQJGLV
WDQFHVFUDPEOLQJ LVQRWDQRSWLRQ IRUVXEMHFWV.RDUJXHV WKDW WKHRUHWL
FDOO\ VXEMHFWV LQ -DSDQHVH DQG.RUHDQ FDQ VFUDPEOH%XW 6DLWR¶V GHVFULSWLYH
REVHUYDWLRQWKDWDQHPEHGGHGVXEMHFWFDQQRWVFUDPEOHRYHUDPDWUL[DUJXPHQW
UHPDLQVFRUUHFWDQGLVUHOHYDQWKHUH
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5HLNR9HUPHXOHQ
)XUWKHUPRUHLWLVLQWHUHVWLQJWRQRWHWKDWZKHQWKHIRFXVHGFRQVWLWXHQWLV
DFDVHPDUNHGQRPLQDORUD33WKHUHDUHWZRSRWHQWLDOSRVLWLRQVLQZKLFK
WKHVKDUS)ULVHPD\EHREVHUYHGZLWKLQWKHIRFXVHGLWHPQDPHO\RQWKH
SRVLWLRQRIWKHOH[LFDODFFHQWRIWKHQRPLQDORURQWKHFDVHPDUNHURUWKH
SRVWSRVLWLRQ7KXVLQVWHDGRIWKHHPSKDWLFVWUHVVSODFHPHQWGHSLFWHGDERYH
LHR6(QEHHRDQG.8NNLLRWKHFDVHPDUNHUFDQEHDUWKHHPSKDWLFVWUHVV
LHRVHQEHH2 DQGNXNNLL27KLVRSWLRQ LVDYDLODEOHRQO\ LI WKHQRPLQDO
LVOH[LFDOO\DFFHQWHG,QFDVHVRIXQDFFHQWHGQRPLQDOVWKHVKDUS)ULVHLV
SRVVLEOHRQWKHFDVHPDUNHURUWKHSRVWSRVLWLRQRQO\7KHVDPHRSWLRQDOLW\
LVIRXQGZLWKIRFDOSDUWLFOHVGLVFXVVHGLQ6HFWLRQDQGWKHFRQWUDVWLYHXVH
RIZD
,VKDOOPHQWLRQKHUHDIXUWKHULQVWDQFHRIZKDWDSSHDUVWREHIRFXVXQGHU
JRLQJVFUDPEOLQJZKLFKKDVQRW\HW UHFHLYHGPXFKDWWHQWLRQ LQ WKH OLWHUD
WXUH,WLQYROYHVVFUDPEOLQJZLWKLQDIRFXVHGFRQVWLWXHQWDVVKRZQEHORZ
7KLVNLQGRIVFUDPEOLQJ LVDVVRFLDWHGZLWKDSDUWLFXODU LQWRQDWLRQ:LWKLQ
WKH IURQWHG REMHFW RQO\ WKH QRPLQDO FDQ EHDU WKH VKDUS )ULVH WKH FDVH
PDUNHU FDQQRW 0RUHRYHU QDWLYH VSHDNHUV GR QRW SHUFHLYH WKH IROORZLQJ
PDWHULDOWRKDYHFRPSUHVVHG)PRYHPHQWV
 >+HDULQJVRPHQRLVHLQDGLIIHUHQWURRP@µ:KDWKDSSHQHG"¶
  >ND*$PLRLNDJDPL2L +DQDNRJD WLNRZDVLWHVLPDWWD QR@)
  PLUURU$&& PLUURU$&& +DQDNR120 EUHDNHQGHGXS 6)3
  µ+DQDNREURNHDPLUURU¶
,Q WHUPVRI LQWHUSUHWDWLRQVSHDNHUVUHSRUWDVHQVHRIµVXUSULVH¶DW WKHIDFW
WKDWLWZDVDPLUURUWKDWZDVEURNHQDVRSSRVHGWRRWKHUWKLQJV7KLVNLQG
VFUDPEOLQJ GLIIHUV V\QWDFWLFDOO\ IURP FRQWUDVWLYH IRFXV LQ WKDW LW FDQQRW
XQGHUJRORQJGLVWDQFHPRYHPHQW
 µ:KDWKDSSHQHG"¶
  ND*$PLRL 7DURRJD >&3+DQDNRJD WL NRZDVLWHVLPDWWD WR@ LWWD
  PLUURU$&& 7DUR120 +DQDNR120  EUHDNHQGHGXS WKDW VDLG
  µ7DURVDLGWKDW+DQDNREURNHDPLUURU¶
)DQVHORZ DQG /HQHUWRYi  GLVFXVV D VLPLODU NLQG RIPRYHPHQW LQ D
YDULHW\RIODQJXDJHVEXWQRWLQ-DSDQHVH
 1RWDOOZRUGVDUHOH[LFDOO\DFFHQWHGLQ-DSDQHVH6HH+DUDJXFKLIRUJHQ
HUDOGLVFXVVLRQRQWKLVLVVXH
 7KDQNVWR1DR\XNL<DPDWRIRUGLVFXVVLRQRQWKLVSKHQRPHQRQ
7KHLQIRUPDWLRQVWUXFWXUHRI-DSDQHVH
9HUXPIRFXV
-DSDQHVH\HVQRTXHVWLRQVGRQRWDOORZDQVZHUVLQWKHIRUPRIGRVXSSRUW
DVLQ(QJOLVK$VZLWKFRQVWLWXHQWTXHVWLRQV LW LVSRVVLEOHEXWUDWKHUDZN
ZDUGWRDQVZHUZLWKIXOOVHQWHQFHV$PRUHQDWXUDODQVZHUFRQVLVWVVLPSO\
RI WKH IXOO\ LQIOHFWHG YHUEZLWK DQ HPSKDWLF VWUHVV 7KHVH SURSHUWLHV DUH
GHPRQVWUDWHGIRUDIILUPDWLYHDQVZHUVEHORZ-DSDQHVHILQLWHYHUEVDUHPRU
SKRORJLFDOO\ FRPSOH[ ZLWK PLQLPDOO\ WKH WHQVH PRUSKHPH DWWDFKLQJ WR
WKHYHUEDOURRWDQGWKHVHWZRPRUSKHPHVIRUPLQJDSKRQRORJLFDOZRUG,W
LVQRWFOHDUZKHUHWKHVKDUS)ULVHLVORFDWHG7KHZKROHYHUEDOFRPSOH[LV
WKHUHIRUHLQ&$3,7$/6KHUH,VKLKDUDWRDSS$QHPSKDWLFVWUHVVRQWKH
YHUELQWKHTXHVWLRQLVRSWLRQDO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 L 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\R
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   LL XQ 7DURZD DQRKRQR .$77$ \R
    \HV 7DUR:$ WKDWERRN$&& ERXJKW 6)3
   LLLXQ .$77$ \R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    \HV ERXJKW 6)3
    µ<HV7DURERXJKWWKDWERRN¶
([DFWO\ WKH VDPHPHDQV DV VKRZQ LQ WKH H[DPSOH DERYH FDQ EH XVHG IRU
LQVWDQFHV LQZKLFK WKH SRODULW\ RI D VWDWHPHQW LV FRQILUPHG RU FRUUHFWHG
7KXVWKHXWWHUDQFHVLQ%LLDQG%LLLPD\EHXVHGLQDIILUPLQJWKH
VWDWHPHQW7DURZDDQRKRQRNDWWDµ7DURERXJKWWKDWERRN¶
)RFXVVHQVLWLYHSDUWLFOHV
7KHIRFXVVHQVLWLYHSDUWLFOHVGDNHµRQO\¶PRµDOVR¶DQGVDHµHYHQ¶DQGWKH
QHJDWLYHSRODULW\LWHP13,VLNDµRQO\¶DUHZLGHO\UHSRUWHGWRGLVSOD\VLP
LODUSURSHUWLHV)LUVWWKH\FDQDSSHDURQQRPLQDOV33VDQG
 7KHVHQWHQFHILQDOSDUWLFOH\RLVRIWHQGHVFULEHGDVDPDUNHURIQHZLQIRUPDWLRQ
RUDVVHUWLRQ ,W LVRSWLRQDO LQ WKHH[DPSOHV LQ WKHPDLQ WH[W WKRXJK WKHH[DP
SOHVDUHPXFKPRUHQDWXUDOZLWKLW7KHHPSKDWLFVWUHVVRQWKHYHUEFDQUHPDLQ
RQWKHYHUELQWKHSUHVHQFHRI\REXWLWVHHPVWRPHWKDWLWLVDOVRSRVVLEOHWR
VKLIWWKHHPSKDWLFVWUHVVWRWKHSDUWLFOHZLWKRXWGLIIHUHQFHLQPHDQLQJWKXVWKH
FKRLFHLV.$77$\RRUNDWWD<2IRU%LLDQG%LLL
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5HLNR9HUPHXOHQ
YHUEVDQGLQWKHODVWFDVHGRVXSSRUWLVUHTXLUHG:KHQDWWDFKLQJWRD
QRPLQDOWKHFDVHPDUNHULVRPLWWHG([DPSOHVZLWKVLNDDUHQRWSURYLGHG
KHUHEXWVHH)XWDJL
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 7DURGDNHPRVDH DQRPLVHGH QLKRQJRQRV\RRVHWXR NDWWD
  7DURRQO\DOVRHYHQ WKDWVKRSDW -DSDQHVH*(1QRYHO$&& ERXJKW
  µ2QO\$OVR(YHQ7DURERXJKW-DSDQHVHQRYHOVDWWKDWVKRS¶
 7DURJD DQRPLVHGHGDNHPRVDH QLKRQJRQRV\RRVHWXRNDWWD
  7DUR120 WKDWVKRSDWRQO\DOVRHYHQ -DSDQHVH*(1QRYHO$&& ERXJKW
  µ7DURERXJKW-DSDQHVHQRYHOVRQO\DOVRHYHQDWWKDWVKRS¶
 7DURJD DQRPLVHGH QLKRQJRQR V\RRVHWXGDNHPRVDH NDWWD
  7DUR120 WKDWVKRSDW -DSDQHVH*(1QRYHORQO\DOVRHYHQ ERXJKW
  µ7DURERXJKWRQO\DOVRHYHQ-DSDQHVHQRYHOVDWWKDWVKRS¶
 7DURJD DQRPLVHGHQLKRQJRQR V\RRVHWXR NDLGDNHPRVDH VLWD
  7DUR120 WKDWVKRSDW -DSDQHVH*(1QRYHO$&& EX\RQO\DOVRHYHQGLG
  µ7DURRQO\DOVRHYHQERXJKW-DSDQHVHQRYHOVDWWKDWVKRS¶
7KHWDUJHWRIWKHIRFXVVHQVLWLYHSDUWLFOHVLVQRWOLPLWHGWRWKHOH[LFDOLWHP
WKDW WKH\DUHDWWDFKHGWR7KXVIRU LQVWDQFH WKHWDUJHW LQPD\EHWKH
REMHFWQLKRQJRQRV\RRVHWXµ-DSDQHVHQRYHOV¶DVZHOODVLWVVXESDUWVV\RR
VHWX µQRYHO¶ DQGQLKRQJRQR µ-DSDQHVH¶ ,Q  WKH WDUJHW RI WKH SDUWLFOH
FDQEHWKHYHUENDLµEX\¶WKHREMHFWQLKRQJRQRV\RRVHWXµ-DSDQHVHQRYHOV¶
V\RRVHWXµQRYHO¶QLKRQJRQRµ-DSDQHVH¶WKH93DVZHOODVWKHORFDWLYHDQR
PLVHGHµDWWKDWVKRS¶$VVRFLDWLRQZLWKWKHVXEMHFWLQ±LVQRWSRV
VLEOH .XURGD   )XWDJL  .LVKLPRWR  7KH IROORZLQJ
SDUDSKUDVHVZLWKDGGHGFRQWH[WXDOPDWHULDOGHVFULEHUHDGLQJVDYDLODEOHIRU
WKHYDULRXVSRWHQWLDODVVRFLDWLRQVZLWKGDNHµRQO\¶LQ
 D NDLµEX\¶µ7DURRQO\ERXJKW-DSDQHVHQRYHOVDWWKDWVKRSEXWKH
GLGQ¶WUHDGWKHP¶
 E QLKRQJRQRV\RRVHWXµ-DSDQHVHQRYHOV¶µ7DURERXJKWRQO\
-DSDQHVHQRYHOVDWWKDWVKRSEXWQRWDQ\RWKHUUHDGLQJPDWHULDO
-DSDQHVHRUQRW¶
 F V\RRVHWXµQRYHO¶µ7DURERXJKWRQO\-DSDQHVHQRYHOVDWWKDWVKRS
EXWQRW-DSDQHVHQRQILFWLRQ-DSDQHVHSRHWU\HWF¶
 G QLKRQJRQRµ-DSDQHVH¶µ7DURERXJKWRQO\-DSDQHVHQRYHOVDWWKDW
VKRSEXWQRW(QJOLVK)UHQFKHWFQRYHOV¶
7KHLQIRUPDWLRQVWUXFWXUHRI-DSDQHVH
 H QLKRQJRQRV\RRVHWXRNDLµEX\-DSDQHVHQRYHOV¶µ7KHRQO\WKLQJ
7DURGLGZDVWREX\-DSDQHVHQRYHOVDWWKDWVKRS+HGLGQ¶WJRDQG
VHHDILOPDWWKHFLQHPD¶
 I DQRPLVHGHµWKDWVKRSDW¶µ7KHRQO\SODFHWKDW7DURERXJKW
-DSDQHVHQRYHOVLVWKDWVKRS¶
$VVRFLDWLRQZLWKDOH[LFDOLWHPDFURVVDQLVODQGLVDOVRSRVVLEOH,QWKH
IRFXVVHQVLWLYHSDUWLFOHVDUHDWWDFKHGWRWKHUHODWLYHKHDGQRXQDQGWKH\FDQ
DVVRFLDWHZLWK LWEXW WKH\PD\DOVRDVVRFLDWHZLWKDQ LWHPLQVLGH WKHUHOD
WLYHFODXVH7KXVIRUGDNHµRQO\¶LWKDVWKHUHDGLQJµ7DURERXJKWRQO\WKH
ERRN WKDW +DQDNR UHFRPPHQGHG¶ DV ZHOO DV µ7DUR ERXJKW WKH ERRN WKDW
RQO\+DQDNR UHFRPPHQGHG¶ 7KH WDUJHW RI WKH IRFXV SUHIHUDEO\ EHDUV DQ
HPSKDWLFVWUHVV
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 7DURZD >&3+DQDNRJD HLVXLVHQVLWD@ KRQLGDNHPRVDH NDWWD
  7DUR:$  +DQDNR120 UHFRPPHQGHG ERRNRQO\DOVRHYHQERXJKW
7KHSDUWLFOHGDNHµRQO\¶VKRZVIXUWKHUSURSHUWLHVWKDWDUHVWULNLQJO\GLVWLQFW
IURPWKHRWKHUIRFXVVHQVLWLYHSDUWLFOHVZKLFKDUHGLVFXVVHGH[WHQVLYHO\LQ
)XWDJLDQG.LVKLPRWR
)RFXVDQGQRPLQDWLYHFDVHPDUNHU
, QRWH KHUH WZR IXUWKHU SHFXOLDULWLHV RI -DSDQHVH UHJDUGLQJ IRFXV )LUVW
-DSDQHVHVKRZVDQDV\PPHWU\ LQ WKHGHIDXOW UHDGLQJEHWZHHQQRPLQDWLYH
VXEMHFWV DQGQRQVXEMHFWVPDUNHGZLWK FDQRQLFDO FDVHPDUNHUVRU SRVWSR
VLWLRQV6SHFLILFDOO\ D QRPLQDWLYH VXEMHFW RI DQ LQGLYLGXDOOHYHO SUHGLFDWH
PXVW EH LQWHUSUHWHG DV H[KDXVWLYH DV LQ D ZKLOH LI WKH SUHGLFDWH LV
VWDJHOHYHOHLWKHUWKHVXEMHFWLVLQWHUSUHWHGDVH[KDXVWLYHRUWKHVHQWHQFHLV
LQWHUSUHWHGDVDOOIRFXV³H[KDXVWLYHOLVWLQJUHDGLQJ´DQG³QHXWUDOGHVFULS
WLRQ´LQ.XQR¶VWHUPLQRORJ\DVLQE.XURGD.XQR
'LHVLQJ+H\FRFND7RPLRNDDE
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 D 7DURJD JDNXVHH GHVX E 7DURJD KDVLWWD
   7DUR120 VWXGHQW &23  7DUR120 UDQ
   µ,WLV7DURZKRLVDVWXGHQW¶  µ,WLV7DURZKRUDQ¶RUµ7DURUDQ¶
7KHH[KDXVWLYHUHDGLQJDSSHDUVWREHDQLPSOLFDWXUHUDWKHUWKDQHQWDLOPHQW
DV LWPD\ EH FDQFHOOHG HDVLO\7KXV D FDQ EH IROORZHG IHOLFLWRXVO\ E\
VRVLWH+DQDNRPRJDNXVHHGHVXµDQG+DQDNRWRRLVDVWXGHQW¶,IWKHVXEMHFW
5HLNR9HUPHXOHQ
LVQRWWREHLQWHUSUHWHGDVH[KDXVWLYHRUSDUWRIIRFXVLWLVPDUNHGZLWKZD
7KHVHREOLJDWRU\IRFXVUHODWHGUHDGLQJVIRUQRPLQDWLYHVXEMHFWVDUHOLPLWHG
WRPDWUL[FODXVHVDQGGRQRWDULVHLQVXERUGLQDWHFODXVHV.XURGD,Q
IDFWLWLVRIWHQQRWSRVVLEOHWRPDUNDJLYHQVXEMHFWZLWKZDLQVXERUGLQDWH
FODXVHVZLWKRXWDQDGGLWLRQDOFRQWUDVWLYHLQWHUSUHWDWLRQ1RQVXEMHFWVQHHG
QRW UHFHLYHDQH[KDXVWLYHRUSDUWRIIRFXV UHDGLQJZKHQ WKH\DSSHDUZLWK
WKHLUFDQRQLFDOFDVHPDUNHUVRUSRVWSRVLWLRQVLQDQ\NLQGRIFODXVH
$ VHFRQG SHFXOLDULW\ RI -DSDQHVH UHJDUGLQJ IRFXV FRQFHUQV WKH VR
FDOOHGPXOWLSOHQRPLQDWLYHFRQVWUXFWLRQZKHUHPRUHWKDQRQHQRPLQDWLYH
SKUDVHDSSHDUV LQ WKH OHIWSHULSKHU\RI WKHFODXVH7KHDGGLWLRQDOQRPLQD
WLYH SKUDVHVPD\EH D SRVVHVVRU RUPRGLILHU RI WKH IROORZLQJQRPLQDWLYH
SKUDVHDV LQ RUDVHQWHQWLDODGYHUELDODV LQ  ,Q WKHVHVHQWHQFHV
WKHILUVWQRPLQDWLYHSKUDVHUHFHLYHVDQH[KDXVWLYHUHDGLQJZKLFKDJDLQLV
DQ LPSOLFDWXUH UDWKHU WKDQHQWDLOPHQW .XQR6DLWR+H\FRFN
E7DWHLVKL9HUPHXOHQ$NL\DPD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 7RN\RJD ]LNRJD  RRL
  7RN\R120 DFFLGHQW120 PDQ\
  µ,W¶VLQ7RN\RWKDWWKHUHDUHPDQ\DFFLGHQWV¶
7KHUHLVDYDVWDPRXQWRIZRUNRQWKHWZRGHIDXOWIRFXVDVVRFLDWHGUHDGLQJV
RIQRPLQDWLYHVXEMHFWVDQGWKHPXOWLSOHQRPLQDWLYHFRQVWUXFWLRQ,ZLOOQRW
SXUVXHWKHVHWRSLFVKHUH+H\FRFNKDVDQH[WHQVLYHRYHUYLHZZKHUH
VKHDOVRFRQVLGHUV WKHTXHVWLRQRIZKHWKHU WKHQRPLQDWLYHFDVHPDUNHU LQ
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